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RECEIVF=D
AUG 1 .2 2010 UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
CLERK U.S D 1. THI(·1 COURT
WESTERN ,< CT OF TEXASBY "":~ _

DEPUTY CLERK

DAVID P GRIFFIN,

Defendants.

)
)
)
)

~ A 1 QCA
) Civil Action No # _
)
)
)
)
)
)
)
)
)
)

60288

Plaintiff,

\IS.

PUBLIC ACCESS COMMUNITY
TELEVISION aka CHANNELAUSTIN
GARRY WILKISON, LINDA LITOWSKY
CATHY BEAUDOIN, JACKlE GOODMAN,
CELIA HUGHES, EMANUEL LIMEL PALOMU,
DANIEL SCARDINO, GEORGE W ARMINGHAM,
KIM MCCARSON,NATOMI A.AUSTlN,
DAVID KARABINAS. SCOTT D. ROBERTS, PH.D.,
JJ Weber, CHAD WILLIAMS, and DEBORAH L.HILL

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW the plaintiff(s), David P. Griffin. appearing pro se, and for a complaint against the

defendant[sl above named, states. alleges, and avers as follows:

"JURY"

JURISDICnON

I. This Court has subject matter jurisdiction under 28 U.S.C. sections 1331 and 1343.

2. This action is commenced pursuant to 2201 and 2202 and 42 U.S.c., section 1983.

3. This action in TITLE 18 PART 1 CHAPTER 47 § 100lStatements or entries generally

GENERAL ALLEGATIONS

4. The plaintiffs, David P. Griffin are citizens of the State of Texas. United States of America.



5. Defendants, PUBLIC ACCESS COMMUNITY TELEVISION also known as CHANNEL AUSTIN,

GARRY WILKISON. LINDA L1TOWSKY, CATHY BEA UDOIN, JACKIE GOODMAN, CELIA

HUGHES, EMANUEL L1MEL PALOMU. DANIEL SCARDINO, TRENA DENLEY. HELENE

CAUDILL, GEORGE WARMINGHAM, KIM MCCARSON. NATOMI A.AUSTIN, DAVID

KARABINAS. SCOTT D. ROBERTS, PHD., JJ Weber. CHAD WILLIAMS and DEBORAH L. HILL

singly and collectively, for causes of action as hereinafter set forth, Plaintiff states the following, own and

at all times pertinent 10 the complaint have owned a commercial business PUBLIC ACCESS

COMMUNITY TELEVISION also known as CHANNEL AUSTIN atl143 Northwestern Avenue,

City of Austin, TX 78702.

Plaintiffs arc individuals with disabilities that management (Linda Litowski) has banned Plaintiff from the

Public Access Facility in retaliation for complaining about PACT's incompetence by banning him from the

facilities. Banning a citizen from a public forum in retaliation for criticizing PACT is, a violation of 42

U.S.c. Section 1983. At least some of Ms. Litowski's unlawful actions were apparently taken with the

knowledge of the PACT Board of Directors.

6. Plaintiff is an individual with disabilities Management (Defendants) that cause David P. Griffin from

being able to exercise his freedom of speech. All Plaintjff wanted was to usc the public access channels and

facilities located in Austin, Texas but the defendants are denying the Plaintiff access to the facilities there

by interfering \vith Plaintiff rights of freedom of speech, through not having access to use of the facility.

"When a municipality, through its access channel, the citizen may seek redress of such a violation in

federal court under 42 U.S.c. Section 1983." McClellan v. Cab/evision of Conn., Inc. 149 F.3.d. 161. 168

(2d Cir. 1998). citing Coplin v. Fairfield Pub. Access Television, III F.3d 1395,1398 (8" Cir. 1997).

b. Defendants have filed false and misleading documents to the City of Austin, the Federal Court, and the

EEOC. stating the number of employee's during the years of 2006,2007, and 2008 none of these

documents match each other. Defendants had to file false and misleading documents to at least 2 of the

three government entities mentioned above. (CAUSE NO. D-I-GN-09-002028)

c. Attorney John Heller, (No.A-09-CCV -107-L Y) did file false and misleading documents in a Federal case

stating that their clients where not served when the records clearing indicated that they had been served.

d. Nick Papatonis and Gloria Morales (D-I·GN-08-004723 GLORIA MORALES) are also Americans

with disabilities and have been denied access. Management has retaliated and banned them from using the

facilities claiming that they are a private corporation that has the right La serve whomever they chose.

e. Defendants threalened Plaintiffs lSI' (Internet Service Provider) with litigation if the lSI' did not stop
2



publishing Plaintiffs website \-vhere he had posted court documents. So, I could share these documents with

attorneys and friends that where trying to help. The website blocked was The Dam News, I am and have

always been a journalist and a member of the press. Recognized by my priors with an Emmy in 1985 for

my work in Viet Nam. for CBS News. I do feel the defendants have over stepped their bounds and have

interfered \-vithmy constructional rights.

In reality Channel Austin, is a non-profit organization \-vitha mandate in their charter to bring freedom of

speech to Austin through their facilities? Channel Austin is a non-profit that has a contract with the City to

provide City Services they are housed in a City owned building. All the equipment in the building is either

owned by Time Warner or the City of Austin, for the soul use of citizens being able to produce content for

the puhlic access channels. This non-profit did not exist before the 2005 contract that the defendants

signed \vith the city.

Page: 20, SECnON 16. NONDISCRIMINATION AND EQUAL OPPORTUNITY stales clearly that they

will up hold the American with Disability Act. This non-profit has taken the point of view that even

though they have signed a contract stating they would honor the American Disability Act, they are denying

myself and others this priviledge because Linda Latowski with the City of Austin's blessing through the

contracting officer Rondella Hawkins, Channel Austin feels that free speech is great as long as you are not

pointing out their own illegal activities.

http://www.ci.austin.tx.usltelecom/dow nloads/pactcolltract .pdf

7, On July 26, 1990, Congress enacted the Americans with Disabilities Act, 42 U.S.C. section 1210 I. et

seq., establishing the most important civil rights la\-\!for persons with disabilities in our country's history.

8. The Congressional statutory findings include:

a. "some 43,000,000 Americans have one or more physical or mental disabilities ... ;

b. "historically, society has tended to isolate and segregate individuals with disabilities and despite some

improvements, such forms of discrimination againsl individuals with disabilities continue to be a serious

and pervasive social problem;

c. "discrimination against individuals with disabilities ties persists in such critical areas as public

accommodations;

d. "individuals with disabilities continually encounter various forms of discrimination, including the

discriminatory effects of architectural

3

http://www.ci.austin.tx.usltelecom/dow


e. "the continuing existence of unfair and unnecessary discrimination and prejudice denies people \vith

disabilities the opportunity to pursue those opportunities for which our free society is justifiably famous ..

."42 U.S.C. section 12101(a).

9. Congress went on to state explicitly the purpose of the Americans with Disabilities Act to be:

a. "to provide a clear and comprehensive national mandate for the elimination of discrimination against

individuals with disabilities;

b. lito provide clear, strong, consistent, enforceable standards addressing discrimination against individuals

with disabilities; and

c. lito invoke lhe sweep of Congressional authority ... to regulate commcrce, in order to address the major

areas of discrimination faced day-to-day by people with disabilities." 42 U.S.c. section 12101(b).

10. Congress gave commercial businesses onc and a half years to implement the Act. The effective date

was January 26, 1992.

II. Nevertheless, Defendant PUBLIC ACCESS COMMUNITY TELEVISION AKA CHANNEL

AUSTIN, is a 501(c) Non-Profit organization contracted by the City of Austin to manage the resources and

assets of Public Access Channels and whose principle place of business is 1143 Northwestern Avenue. City

of Austin. TX 78702. hereinafter referred to as "PACT" and/or "Management." At all times during the

liming of the incidents complained of herein and their resulting actions, Defendants GARRY WILKISON

("GARRY") 6103 Gena Court, Austin Texas 78757 and LINDA LITOWSKY ("LINDA") 105 Lake Hills

Drive North Austin, TX 78733-3109 USA were executives of PACT and directly responsible for the day-

to-day actitivities of PACf's operations. PACT's Board of Directors consisls of Cathy Beaudoin 1000

Brazos St Ste 202, Austin. TX 78701, Jackie Goodman 1143 Northwestern Avenue Austin. TX 78702,

Celia Hughes 3710 Cedar Street /17,Austin, Texas 78705, Emanuel Limuel Jr.,416 W Johanna St

Austin, TX 78704, Oscar Palomo 1006 Durham Dr, Austin, TX 78753, Daniel Scardino 1203

NEWNING AVE Austin. Texas 78704, Deborah L. Hill, 5930, Middle Fiskville Rd., Austin, Texas

78752-4390, Scott D. Roberts, PH.D. 804 OLYMPIC DR PFLUGERVILLE, TX 78660-4740. David

Karabinas 2603 Big Horn Drive Austin. TX 78734. Natomi A. Austin Wall Street, Ste 203 Austin, Texas

78754-4541, Kim McCarson PO Box 2116 Austin TX 78768-2116, George Warmingham 800 W LYNN

ST AUSTIN, TX 78703-4746, JJ Weber p.o. Box 7158 ,Austin. Texas 78713-7158,and Helene Caudill,

PH. D. 300 I South Congress Austin Texas 78704 and as Board Members. individually and collectively,

4



are representatives of PACT (hereinafter referred to as "BOARD"). has not eliminated Iaccess to the

public airways-I barrier that prevents persons using fcamera and facilities, etc] from fentering, and usingl

this commercial establishment.

12. One of the most important parts of the Americans with Disabilities Act is Title HI, known as the

"Puhlic Accommodations and Services Operated by Private Entities." 42 U.S.C. section 12181.

13. Congress included a "[(PACf) Public Access Community Television]" as a public accommodation

covered by the Act. 42 U,S.c. section 12181. Management signed a contract stating they would uphold the

Americans with Disabilities Act.

14. Defendant's business at 1143 Norlhwestern Avenue, City of Austin, TX 78702 is a \pUBLIC ACCESS

COMMUNITY TELEVISION AKA CHANNEL AUSTIN].

15. As relevant to the present action, discrimination includes, lIa failure to remove management from being
a barriers. in existing facilities ... where such is readily achievable.

16. The U.S .. Department of Justice, in promulgating the federal regulations to implement this Act, defines

"readily achievable" to mean "easily accomplishable and able to be carried out without much difficulty or

expense," including [removing current management and adding a competent manager with a better

understanding of the Act they have agreed to uphold.

17. Other commercial facilities similar to the defendant's have made similar modifications, like what twe I

ask here. Defendant could easily make its business accessible but has chosen not to comply with The

Americans with Disabilities Act.

18. To assist businesses with complying with the ADA, Congress has enacted a tax credit for small

businesses and a tax deduction for all businesses. Sec Section 44 and 190 of the IRS Code. An eligible

small business is allowed a tax credit equal to 50% of the amount of the eligible access expenditures

between $250 and $10,500 for any tax year. A business that removes architectural barriers e.g., by

modifying ramps, grading, entrdnces, doors and doorways, may receive an annual tax deduction of up to

$15,000 each year.

19. Plaintiffs want to [exercise his right to use the public access facilities. In the defendants (Public Access

Community Television and the equipment. cable channels located on 10, II and 16 on Time Warner Cable

in Austin, Texas) .\ .

5



History

Puhlic access cable television has existed in Austin for 36 years, since June 1973, Between 1973 and 1990,

the people's TV operated from an old house, a decommissioned army Quonset hut and a space above a

do\vntown toy store. In January 1990, the City of Austin dedicated its "Austin Access Television Studio"

located at 1143 Northwestern Avenue in East Austin. From this building, community-based television

programs produced locally by Austin area residents are distributed via channels 10, ] I, and 16 to cable

subscribers of Time Warner Cable and Grande Communications in Austin and surrounding municipalities.

The City of Austin owns, and is responsible for, the television studio building. Time Warner Cable and the

City share ownership of the studios and field production equipment in the building. Since Austin

Community Television (ACTY) was incorporated in 1973, the City has contracted with a non-profit

corporation to manage the facilities, equipment, resources, community user production training and

program schcduling on the three public access channels.

Time Warner Cable (TWC) subscriber fees - $0.35 per subscriber per month ~ fund the majority (85%) of

operation costs. Nearly all the capital equipment purchases come from Time Warner Cable funds, in

addition to the operational funds from subscriber fees. The current and final franchise agreement between

TWC and the City of Austin went into force in 1996 and is set to expire in August 2011. For the dumtion of

lhe existing franchise agreement a total of $4 million was set aside for capital equipment purchases, to be

used at the community television studios and by the City's municipal or government channel 6.

From 1973 to 2005, AerV managed Austin's community tclevision resources. ACfV changed its name to

Austin Community Access Center (ACAC) in 1996.

Ne,,,", Contract In early 2005, the City of Austin issued an RFP for the management of Austin's community

television studios, for a six-year contract period that would start on October 1,2005 and extend to

Septemher 30, 2011. This RFP included language asking that proposals include a technology upgrade plan.

Until that time. some of the equipment in the building dated back to the early 1990s. Whereas there had

been periodic new equipment purchases with the TWC (and Grande) equipment funds, there had not been a

comprehensive or holistic approach to upgrading the systems, workflow, studios and gear.

In 2005, Linda Litowsky and Garry Wilkison formed Public Access Community Television Inc. (PACT),

one of three RFP respondents. Litowsky brought her vast experience in the non-profit sector, and television

and documentary production to the table, And Wilkison brought his years of experience as an engineer and

systems designer. Together they crafted a vision that. with the promise of access to the bulk of the

remaining capital equipment funds, would move the community television studios into the 21st century to

become a fully realized digital media center. In September 2005, lhe Austin City Council voted to award

6



the management contract to PACr, and authorized Telecommunications and Regulatory Affairs (TARA)

staff to execute the contract. channelAustin was later adopted as the "doing business as" name for PACT

and is the brand for this community media center.

For the first time in community television history in Austin, channelAustin became responsible for program

playback for tbe 3 channels. Previously, program tapes had to be physically driven to Grande

Communications for playback. Plans for the playback installation - manufactured by Synergy Broadcast

Systems - began within months of channelAustin's contract. In December 2006, playback ceased af Grande

and channelAustin took over this responsibility.

Meanwhile, plans for the larger studio and field equipment technology upgrade were also underway by

2006. It was that year that TARA's Rondella Hawkins first put in the request to Time Warner to draw down

the remainder of the capital equipment funds - at that point $1.8 million remained. It was also that year that

challnelAustin's then General Manager Garry Wilkison began developing plans for a holistic approach to

the workflow and systems.

FIRST CLAIM OF RELIEF

20. Pursuant to tbe Americans with Disabilities Act. 42 U,S.c. section 12101, et seq .• and the federal

regulations promulgated pursuant to this Act, 28 C.P.R. §36.304, defendant was to make the commercial

facility at [addressl accessible by January 26, 1992. To date, defendant has not.

2J. By failing to remove the management who is barring access where such removal is readily achievable,

defendant discriminates against plaintiffs and violates the Americans with Disabilities Act.

WHEREFORE, the plaintiffs, David P. Griffin. pray that the Court issue an injunction enjoining the

defendant from continuing its discrimination and that the Court award plaintiffs such additional or

alternative relief as may be just, proper, and equitable, including costs.

Respectfully submitted,

PO BOX 1013

Johnson City TX 78636

6"11.- rzJ04- 70'!J,1
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